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TO ALL PARTIESAND TO THEIR ATTORNEYSOF RECORD:

PLEASE TAKE NOTICE that on December 14, 2020, or as soon thereafter as
the matter may be heard in the George E. Brown, Jr. Federal Building and United
States Courthouse, Central District of California, located at 3470 Twelfth Street,
Courtroom 1, 2d floor, Riverside, California 92501, Refugees International and Y ael
Schacher respectfully move this Court for leave to participate in this action as amici
curiae, and to file aBrief in support of Plaintiffs Immigrant Defenders Law Center,
Jewish Family Service of San Diego, Daniel Doe, Hannah Doe, Benjamin Doe,
Jessica Doe, Anthony Doe, Nicholas Doe, Feliza Doe and Jaqueline Doe' s Emergency
Motion for aPreliminary Injunction (Dkt. No. 36). A copy of the amici brief is
attached as Exhibit A. Such briefing is appropriate in this case where the legal issues
and realities of asylum seekers today are best understood with the benefit of the
historical context for the Refugee Act and the Congressional objectives it reflects.
Y ael Schacher isa Senior U.S. Advocate at Refugees International who spent much of
the year 2019 monitoring the implementation of the Remain in Mexico policy and its
endangerment and deprivation of asylum seekers at the southern U.S. border. An
historian of U.S. asylum law and policy, she received her Ph.D. from Harvard
University, was a postdoctoral fellow at the University of Texas at Austin, has taught
at the University of Connecticut, and has lectured on immigration history and refugee
policy at Harvard Law School, the University of Minnesota, and numerous academic
conferences and public forums. She has also published several academic articles on
the history of asylum in the United States. Amici seek to bring to this Court’s
attention the historical context for the Refugee Act and illuminate Congressional
objectives using archival materials.

This motion is made on the grounds that the Court has inherent authority to
allow the participation of amici curiae. The participation of Refugees International
and Y ael Schacher would be helpful and desirable because it would contribute to a

more completed understanding of the issues before this Court. This motion is based
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on the information herein and the concurrently filed proposed brief, which is attached
as an exhibit to this request, and all papers and pleadings filed in this action.

Counsel for amici contacted the parties in this action. Plaintiffs' counsel
consented to the filing of this motion and the accompanying amicus brief. Defendants
stated that they will not object to the filing.t

ARGUMENT

A “district court has broad discretion to appoint amici curiae.” Hoptowit v.
Ray, 682 F.2d 1237, 1260 (9th Cir. 1982), abrogated on other grounds by Sandin
v. Conner, 515 U.S. 472 (1995). The “classic role” of amici curiaeis“assisting in
acase of general public interest, supplementing the efforts of counsel, and drawing
the court’ s attention to law that escaped consideration.” Miller-Wohl Co., Inc. v.
Comm'r of Labor and Indus., 694 F.2d 203, 204 (9th Cir. 1982). “There are no strict
prerequisites that must be established prior to qualifying for amicus status; an
individual seeking to appear as amicus must merely make a showing that his
participation is useful or otherwise desirable to the court.” Californiav. U.S. Dep't of
the Interior, 381 F. Supp. 3d 1153, 1163-64 (N.D. Cal. 2019)

Refugees International and Y ael Schacher seek to serve the classic role of amici
curiae by drawing this Court’ s attention to the historical context for the Refugee Act
and the Congressional objectivesit reflects. Together, amici curiae offer historical
perspective on the Refugee Act so that the Court may better understand how that
history can inform the interpretation and application of the Refugee Act for purposes
of the case at bar.

Amici will show that contemporary evidence from the papers of Rep. Holtzman

and other key participants of the time, including State Department officialsand INS

1 Counsel certifiesthat no party’s counsel authored the amicus brief in whole or in
part, no party or a party’s counsel contributed money that was intended to fund

reparing or submitting the brief, and no person contributed money that was intended
o fund preparing or submitting the brief.
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officials, indicate that uniform treatment of asylum applicants regardless of the place
of application was acritical objective of the Refugee Act. The historical sources and
explanation presented in the brief of amici curiae could otherwise escape the Court’s
attention and will aid in the Court’s analysis of issuesin a matter of substantial public
interest.

CONCLUSION

Amici curiae therefore respectfully request that this Court grant leave to file the
proposed amicus brief.

Date: November 20, 2020

By:/d Naomi A. Igra
Naomi A. Igra, SBN 269095
naomi.igra@sidley.com
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CORPORATE DISCLOSURE STATEMENT
Refugees International is a non-profit organization that has no parent
corporation. It has no stock and hence no publicly held company owns 10% or more
of its stock.
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INTEREST OF AMICUS CURIAE?

Refugees International is an independent, non-profit organization that advocates
for lifesaving assistance and protection for refugees and other forcibly displaced
people, including at the border of the United States. Refugees I nternational promotes
solutions to displacement crises, such as humanitarian aid, refugee resettlement, and
asylum, and champions the human rights of refugees, especially those included in the
United Nations Convention and Protocol Relating to the Status of Refugees. Refugees
International’ s advocates conduct field missions to identify the needs of displaced
people for basic services such as food, water, healthcare, housing, access to education,
and protection from harm. Expert field reports provide the basis of Refugees
International’ s advocacy.

Y ael Schacher, Senior U.S. Advocate at Refugees International, spent much of
the year 2019 monitoring the implementation of the Remain in Mexico policy and its
endangerment and deprivation of asylum seekers at the southern U.S. border. An
historian of U.S. asylum law and policy, she received her Ph.D. from Harvard
University, was a postdoctoral fellow at the University of Texas at Austin, has taught
at the University of Connecticut, and has lectured on immigration history and refugee
policy at Harvard Law School, the University of Minnesota, and numerous academic
conferences and public forums. She has, additionally, published several academic
articles on the history of asylum in the United States.

Amici seek to bring to this Court’ s attention the historical context for the
Refugee Act and illuminate congressional objectives using archival materials.
Contemporary evidence from the papers of Rep. Holtzman and other key participants
of the time, including State Department officials and INS officials, indicate that
uniform treatment of asylum applicants regardiess of the place of application was a

critical objective.

2 No counsel for a party in this litigation authored this brief in whole or in part. No
person or entity, other than amici or their counsel, made a monetary contribution
Intended to fund the preparation or submission of this brief.
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SUMMARY OF ARGUMENT

The lack of uniform treatment of asylum seekers was a core problem that
Congress intended to solve with the Refugee Act of 1980. As explained below, after
the United States acceded to the Protocol to the U.N. Convention on the Status of
Refugeesin 1968, the nation lacked an administrative process for adjudicating
Convention claims for applicantsin or at the borders of the United States. In the early
1970s, President Richard Nixon issued an asylum policy guidance for government
agencies, but allowed the Immigration and Naturalization Service (INS) to deviseits
own procedures, which changed over time, were inconsistent, and varied from place to
place. Congresswanted to put an end to the variable policies the INS applied in the
late 1970s, and make perfectly clear that those who arrived at aland border or in
unlawful immigration status were eligible to apply for asylum, and that INS officers
conduct individualized assessments of all claimantsin afair manner. In particular, the
language of the Refugee Act codified at 8 U.S.C. 8§ 1158(a)—"“irrespective of such
status,” “at aland border,” “a procedure’—was intended to bring uniformity and end
the INS's practices of treating asylum applicants differently based on the arbitrary
criteriaof their place of application or immigration status. The contiguous territory
provision of the 1996 law, which makes no reference to asylum seekers, cannot be
interpreted as repealing so fundamental an objective of the contemporary U.S. asylum
system as established by the Refugee Act.

ARGUMENT
l. The United States Did Not Have A Uniform Procedure for the Treatment
of Asylum Applicants Before the Refugee Act.
A.  TheINS Treated Asylum Applicants Differently Based on Their
Immigration Status.
Between the time that the Protocol to the U.N. Convention on the Status of

Refugees became U.S. law in October 1968 and the first publication of asylum
2

BRIEF OF AMICUS REFUGEES INTERNATIONAL AND Y AEL SCHACHER - 2:20-cv-09893-
JGB-SHK




Case

© 00 N oo 0o A W DN P

N N DN DN DNDNNNDNRERRRRR R R R
0 N o 08 W NP O O 0N O o0 w N P O

P:20-cv-09893-JGB-SHK Document 77-1 Filed 11/20/20 Page 8 of 17 Page ID #:893

procedures in the Federal Register in February 1972, the INS and the Department of
State handled applications for asylum in an extremely variable manner.® In January
1969, State Department officials had not started “ considering the machinery and
procedures in connection with the implementation” of the Protocol and admitted that it
would “have to handle the first few cases on an ad hoc basis.”* Though an
immigration procedure existed whereby those facing deportation could seek
withholding on persecution grounds, in 1970, the INS did not have a procedure
whereby “aliens claiming fear of persecution... [can] seek to enter the United States
notwithstanding they are without proper documentation authorizing entry.”® Inthe
wake of the publicity and Congressional scrutiny regarding the return by the Coast
Guard of Simas Kudirka, a Lithuanian asylum seeker, to his Soviet vessel in late 1970,
“INS [policy in 1971] reflected general United States government sensitivity over
asylum requests and granted voluntary departure status [atemporary legal status] to a
substantial number of aliens from many different countries who claimed possible
reprisalsif they returned to their native lands.”®

The February 1972 regulations, followed by July 1972 INS Operating

Instructions, did not solve the problem of whether lawful status impacted

3 President Johnson referred the Protocol to the Senate on August 1, 1968; the Senate
unanimously passed it October 4, 1968 and President Johnson signed it into law on
October 15, 1968. Protocol Relating to the Status of Rdu%ees, reaty Document 90-
t27 t(1968), https://www.congress.gov/treaty-document/90th-congress/27/resol ution-
ex

The White House a%I um policy was released as, “ General Policy for Dealing with
Requests for Asylum by Foreign'Nationals’ — Department of State. January 4, 1972,
Public Notice No. 351," which was then published on February 16, 1972. Requests for
Asylum, 37 Fed. Reg. 3447-3448 (Feb. 16, 1972). _

e INS then issued its own Operating Instructions laying out the procedure for
handling asylum claims. 8 C.F.R. § 108.2, Operations [nstructions and
Interpretations: Aliens within the United States (Jullg 26, 1972)..

* Clement Sobotkato Ambassador Martin, Folder: Protocol Relating to the Status of
Refugees, Central Subject and Country Files, Office of Refugee and Migration
Affairs, Gen. Records of the Dep't. of State, RG 59, National Archives and Records
Administration (N.A.R.A.) (Jan. 15, 1969). _
° James Carney, Immigration Law and Multilateral Protocol Relating to Refugees,
INS file CO212-32P, Records of the |.N.S. RG 85, N.A.R.A. (Dec. 3, 1970).
¢ Cable from Chris Pappas, Office of Refugee and Migration Affairs, to Am. Embassy
Lima, INS Central Office File CO212.32-P, FOIA No. F-2016-00581, Doc. No.
C05937460 (Aug. 7, 1973).

3
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consideration of asylum applications. On their face, the instructions just said “any
alien within the United States who requests asylum...shall beinterviewed.” But, INS
Genera Counsel Charles Gordon insisted to Congress the following year, “there are
some ambiguitiesin the U.N. protocol and the Convention...They are being
litigated.”” The main issue litigated in the federal courts at the time, Gordon
explained in aninternal INS letter, was whether “by virtue of the United States
accession to the Protocol Relating to the Status of Refugees, arefugee alienillegaly
in the United States” is entitled to asylum.® Most of the cases involved Chinese
seamen who overstayed their shore leave. The INS's position was that, aside from
withholding of deportation or non-refoulement (Article 33 of the Convention), they
were not entitled to the rightsin the Convention (according to its Article 32-1, “The
contracting states shall not expel arefugee lawfully in their territory”).® William
Douglas, the only Justice who wanted the Supreme Court to take up one of these cases
in 1974, understandably was unsure as to what the INS' s administrative practicein
asylum cases was--especialy whether the INS ruled on the merits of asylum requests
regardless of the lawfulness of the requester’ s presence.”

In 1976, the INS proposed changing the regulations such that “certain classes’
of asylum applications—by which it meant applications submitted by individualsin
unlawful status—would not need to be considered by the State Department before the
applicants were forced to depart the United States following the INS sdenial of their

" Testimony of Charles Gordon, H.R. 981, W. Hemisphere Immigration,” Hearings
Before Subcomm. 1 of the Comm. of the Judiciary of the House of Reps., 93rd
Congzr&ss, 1st Session, 160 (Apr. 12, 1973). _ _
8 Lefter from Charles Gordon, General Counsel, I.N.S. to Chief, Admin. Regs.
Section, Criminal Div., Dep’t of Justice, re: Tak Chak Lamv. Kleindienst & Bernard,

No. 72-2344, INSfile CO1011.3-C, RG 85, N.A.R.A. (E.D. Pa. Dec. 21, 1972).
% There was a disagreement amon? State Department officials as to whether Article 33
even applied to refugees unlawfully in the country. See Letter of E.E. Malmborg,
Assistant Legal Advisor for Mgmt. & Consular Affairs to St%phen King, Assistant
U.S. Atty., D.N.J, (re: Kan Kan Lin v. Rinaldi) (Feb. 27, 1973); Lawrence Dawson to
Malmborg, Folder: Chinese Refugees, Subject Files Relating to Admin. and Program
Activities and Supporting Historical and Economic Data Bearing Upon Refugee
Interest, 1973 — 1974 RG 59, N.A.R.A. (Feb. 28, 1973).
10 Kan Kam Lin v. Rinaldi, No. 73-1710, Bench Memo (Oct. 1, 1974) (Douglas, J.),
container 681, William O. Douglas Papers, Library of Congress.

4
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applications ** Then, in 1978, the INS proposed new procedures that mandated
different handling of asylum applications for those in unlawful status. According to
the new procedures, only those in lawful status could apply for asylum to the INS
District Director.?
B.  TheINS Treated Asylum Applicants Differently Based on Whether They
Applied at aLand Border.

In late 1970, the Associate Commissioner of the INSfirst raised the question of
whether accession to the Protocol made “it incumbent upon this Service to permit
entry into the United States’ of anyone alleging they would be subject to persecution
If expelled or turned away. General Counsel Charles Gordon did “not want to
answer” the question “at thistime.”** And, initial Operating Instructions issued by the
INSin July 1972 ruled out admission of asylum applicants at the land border. “An
applicant for admission at a border port...who requests asylum shall ordinarily be
referred to the nearest American consulate. However, ports of entry...must remain
aert to unusual cases which may involve sensitive factors.”* Revised regulations
effective January 1975, however, left out the alert regarding unusual cases.’®

Thiswasjust at the time when a new protocol to the Refugee Convention—one
on “territorial asylum”—was being drafted. The United States delegation in Geneva
opposed a provision which required that a person seeking asylum should be admitted

to the territory of a state pending determination of their claim.'® The following year,

1141 Fed. Reg. 8188-01 (Feb. 25, 1976%. o
foﬁg%)Reg. 40802-02 (Sept. 13, 1978) (finalized at 44 Fed. Reg. 21253-59 (Apr.
13 |_etter of Jerome Greene to Charles Gordon attaching Gordon’s non-relply, INSfile
C0243.30-P, RG 85, Nat'| Archives and Records Admin %Dec. 1& 18, 1970).
148 C.F.R. §108.1, Operations Instructions (July 12, 1972).
1539 Fed. Reg. 41832-01 (Dec. 3, 1974). _
16 “Article 2, dealing with non-refoulement, i.e., not sending a refugee back to the
State from which he had fled persecution, in general received the strong support of the
United States. A problem arose, however, from the fact that the article defined non-
refoulement in such broad terms as to include non-rejection at the frontier. Thiswas
linked with Article 4, which _regluwed that a person seeking asylum should be admitted
to the territory of a State, or if already present in such territory allowed to remain
there, pending a determination as to whether he satisfied the requirements of an
asylee. The United States opposed the provisions of both Articlesinsofar as they

5
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the main position taken by INS Commissioner Chapman was that “if it were clear that
the alien was immediately endangered unless he could cross the border, the Service
would...let himin provisionally.”!” At the 1977 meeting on the UN Convention on
Territorial Asylum, the U.S. delegation supported inclusion of the prohibition of non-
refoulement for individuals “whether already in itsterritory or seeking asylum at its
frontier.” 18

[I.  ThelNS'sLack of a Uniform Procedure Resulted in Inconsistent

Treatment of Asylum Applicants.

A lack of clear procedures and uniform application of them to different groups
of asylum seekers became increasingly apparent in the mid- to late- 1970s, causing
inconsistencies in adjudication.

At the time, the INS refused to conduct individualized assessments of asylum
claims and seemingly categorically rejected asylum claims of certain classes or
particular nationalities. For instance, Assistant Secretary of State for Human Rights
Patricia Derian opposed the INS' s handling of asylum applicants from Ethiopia. In
early 1978, Derian requested that, rather than automatically placing all Ethiopiansin a
temporary voluntary departure status, “every [INS] District Director consider each
asylum request on its merits and grant asylum in meritorious cases.” She explained
that “[t]o place Ethiopians who have avalid claim to asylum in voluntary departure
status,” she added, “places an unusual and unique hardship on them.”

The lack of uniform treatment also caused other due process problems. Until

late in the decade, operation instructions and regulations left unclear whether

Provided for an obligation to admit at the frontier.” Report of the U.S. Delegation to
he U.N. Group of Experts on the Draft Convention on Territorial Asylum, April 28-
May 9, 1975, [.N.S. file CO235.94-P. FOIA 2016-00581, No. CO5937937.
17_.F. Chapman Jr. to Coordinator of Humanitarian Affairs, INS CO file CO 212.32-
P, FOIA NRC2015029302 (Dec. 22, 1976). _ o o
18 Report of the U.S. Del egatlon, U.N. Conference of Plenipotentiaries on Territorial
Asylum, Jan. 10-Feb. 7, 1977, INSfile 212.32P, FOIA 2016-00581, No. CO5937991
179 1gt7r|8<3|a Derian to Leonel Castillo, FOIA 2016-00581, Doc. No. CO5937973 (Apr.
6
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immigration judges could assess Convention claims.?® After the INS shifted its policy
to provide for an evidentiary hearing for asylum applicants in exclusion proceedings,
it singled out claims by Haitian applicants for special short-shrift treatment. 1n 1978,
Derian wrote the INS to request that Haitian “asylum seekers be informed of the
existence of the UNHCR office in New Y ork, and be given an opportunity...to present
their cases to that office.” Derian noted that many countries that had acceded to the
Convention had adopted this procedure and that the United Nations High
Commissioner for Refugees had encouraged other signatories to adopt it the previous
year. INS Commissioner Castillo denied the request, insisting that doing so would
“subordinate INS adjudications responsibilities to that of a U.N. agency.” He added
“whether or not this would be in accord with Congressional intent in pertinent
legislative provisionsis very questionable.”?

[11.  Uniform Treatment of Asylum ApplicantsWasa Core Objective of the

Refugee Act.

The language that became the Refugee Act and is codified at 8 U.S.C. Section
1158(a)—"“irrespective of such status,” “at aland border,” “a procedure”—was
intended to bring uniformity and end the INS's practices of treating asylum applicants
differently based on the arbitrary criteria of their place of application or immigration
status. Given the variable policies of the INS throughout the 1970s, Congress wanted
to make perfectly clear that those at aland border or in unlawful immigration status
were eligible to apply for asylum and that INS officers conduct individualized
assessments of all claimantsin afair manner (i.e., questioning asylum seekersin a
language they could understand and advising them that they had a right to consult
counsel). Ina 1977 Congressiona hearing that addressed Haitian asylum seekers

20 See In re Exantus and Pierre, Nos. A-20420690 & A-20420691, Interim Decision
#2622 (Nov. 7,1977), _ _

https://www.justice.gov/sites/defaul t/files/eoir/I e%acy/ 2012/08/17/2622.pdf _

21 patricia Derian to Leonel Castillo & Castillo to Derlan, Folder: Documents Obtained
Through Discovery in Haitian Refugee Center v. Civiletti, INSfile CO212-32, , Box
11, IraGollobin Papers, Schomburg Library, N.Y. (Aug. 15 & 30, 1978).

v
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unlawfully present in Florida, Russian Jews and Polish visitors who wanted to seek
asylumin New York City, and Chilean asylum seekers who entered at the southern
U.S. border, Representative Elizabeth Holtzman complained that “there really are no
specific procedures’ or uniform “guidelines’ for the INS's handling of asylum
seekers. Sheindicated that too much was left to the discretion of “each individual
district director.” Rep. Holtzman noted that “as part of abill dealing with the problem
of refugees we ought to try to insure that due process will be granted” to asylum
seekers, adding “when Congress creates a statutory scheme and does not really specify
how that scheme isto be implemented it can be thwarted by the executive branch.” 2
Archival material in Representative Holtzman’ s papers provides evidence that
uniform treatment of asylum applicants was a critical objective of the asylum
provision she authored. Correspondence from Amnesty International suggested the
language Holtzman incorporated into her bill’ s asylum provision allowing people at
land borders to apply.?® Also, among Holtzman's correspondence on the bill is aletter
from the United Nations High Commissioner for Refugees recommending a
“uniform” procedure for handling of asylum cases.?* A letter from the Lawyer's
Committee for International Human Rights stressed the flaws in INS regulations that
distinguished asylum application procedures for those “maintaining a lawful status’
and those out-of -status; the regulations al so accentuated the difference between the
international standards of the Convention and U.S. law and unduly limited the time
given to prepare asylum applications. Determination of asylum, the letter suggested to
Rep. Holtzman, needed to be made under a separate and uniform procedure apart from

22« Admissions of Refugees Into the United States,” Hearings Before the
Subcommittee on Immigration, Citizenship and International Law, Committee on the
:{léc;l %I ary, House of Representatives, 95th Congress, 1st Session, 126-127 (Apr. 22,
23 Amnesty International’s Proposals Regarding the Refugee Act of 1979, Folder 12:
Refugee Bill Hearing, Box 155, May 16, 1979, Elizabeth Holtzman Papers,
Schlesinger Library, Cambridge, Mass. (May 197%). _ _
24 Note on the Refugee Bill of 1979, U.N.H.C.R., Folder 10: Refugee Bill, Hearing
May 3, 1979, Box 155, Holtzman Papers, Schlesinger Library (Mar. 1979).
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hearings on withholding of deportation.?® Finally, Rep. Holtzman's papersinclude a
February 1980 letter from the INS General Counsel pointing out that the language of
the asylum provision in the House passed version of refugee bill would “specifically
require that the Attorney General apply the same asylum proceduresto aliens at land
border ports as are now applied at air or sea ports of entry.”2

It was this language from the House bill authored by Rep. Holtzman, rather than
the version in the Senate bill, that was enacted as Section 208 of the INA—"The
Attorney General shall establish a procedure for an alien physically present in the
United States or at a land border or port of entry, irrespective of such alien's status, to
apply for asylum, and the alien may be granted asylum in the discretion of the
Attorney General if the Attorney General determines that such alien is arefugee
within the meaning of section 101 (a) (42) (A).” ?’ (author’sitalics).

Crucially, reference to availability of asylum at the land border was missing
from the Senate bill version of the asylum provision.? In adopting the House version
in conference, Congress expressed a clear preference. Rep. Holtzman's notes from the
conference indicate, too, that “[t]he Executive Branch prefers the House bill as
providing aclearer statement of asylum procedure.”?® Immediately after passage of
the Act, Senator Kennedy wrote to the Attorney General asking that he establish

%5 |etter from Michael Posner to Jim Schweitzer, with enclosed |etters from Posner to
Cadtillo, Folder 8: Refugee Bill, May 1979, Box 155, Holtzman ||oapers, Schlesinger
Library (May 10, 1979, Nov. 10, 1978, Dec. 10, 1978). See also letter from Posner to
Schweitzer, Folder 24: Refugee Bill, Senate-House Conf. Correspondence, Box 155,
Holtzman Papers, Schlesinger Library Feb. 15, 1980). _
26 | etter from Paul Schmidt to Garner J. Cline, CO 1456.7, Folder 24: Refugee Bill,
Senate-House Conference, Correspondence, Box 155, Holtzman Papers, Schlesinger
Library (Feb. 7, 1980).
2 Pub; L. No. 96-212, § 201(b), 94 Stat. 105 (Mar. 17, 1980).
28 The version of the asylum provision in the Senate bill was “ The Attorney General
shall establish a uniform procedure for an alien physically present in the United States,
Irrespective of his status, to ap%‘%/ for asylum, and the alien shall be granted asylum if
heis arefugee...and his deportation or return would be prohibited under section
%4% %ofz t:gg Sct.” (The text of the Senate bill is at Congressional Record, September
2"’Asylum Procedure (Granting of Status, Asylum. House: 208 b, Senate; 207(b)f(2),
Item 21, Folder 22: Refugee Bill, Senate-House Conference, Box 155, Papers o
Lizabeth Holtzman, Schlesinger Library (1979-1980).
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uniform asylum procedures; Kennedy suggested that the procedures should allow
applicantsin the United States and at the border to apply for asylum, give applicants
support that would enable them to do so (including that of the UNHCR), and permit
them to remain in the country pending a decision.*

In I.N.Sv. Cardoza-Fonseca, 480 U.S. 421 (1987), the Supreme Court found
that adoption of the House version, rather than the Senate version, of the asylum
provision was crucial to the meaning of the asylum standard.3! This brief similarly
argues that adoption of the House version of the asylum provision reveals that uniform

treatment of asylum applicants regardless of the place of application was a critical

objective of the Refugee Act.

The current version of the asylum statute, written in the 1996 law, retains the
features of the 1980 Act. It merely changes “an alien” to “any alien” and “or at aland
border or port of entry” to “who arrivesin the United States (whether or not at a
designated port of arrival and including an alien who is brought to the United States
after having been interdicted in international or United States waters).” The “shall

30| etter from Senator Kennedy to Attorney General Civiletti, Folder 24: Refugee Bill,
Senate-House Conf., Corr., Box 155, Papers of Lizabeth Holtzman, Schlesinger
Library (Mar. 27, 1980). o _
State Department officials also wrote aletter to INS Commissioner David Crosland
that supported many of these proposals. See Stephen E. Palmer Jr. to David Crosland,
Folder: Chron, D%p t of State, Bureau of Human Rights and Humanitarian Affairs
Box 8, Papers of David Martin, Univ. of Va. Law L|brargc(}|:/lar 21, 1980)., Sgeuai
Collections, Arthur J. Morris Law Library, Univ. of Va .of Law (Mar. 21, 1980).
31 As Justice Stevens wrotein his opinion for the Court: “Both the House hill, H.R.
2816, 96th Cogg., 1st Sess. (1979), and the Senate hill, S. 643, 96th Cong., 1st Sess.
(1979), provided that an alien must be a "refugee" within the meaning of the Act in
order to be eligible for asylum. The two bills differed, however, in that the House bill
authorized the Attorn_e?/_ eneral, in hisdiscretion, to grant asylum to any refuPee,
whereas the Senate bill imposed the additional requirement that a refugee could not
obtain asylum unless “his deportation or return would be prohibited under section
243(h).” Although this restriction, if adopted, would have curtailed the Attorney
General’s discretion to grant asylum to refugees pursuant to § 208(a), it would not
have affected the standard used to determine whether an alien is a*“refugee.” Thus, the
inclusion of this prohibition in the Senate bill indicates that the Senate recognized that
there is a difference between the “well founded fear” standard and theclear
robability standard. The enactment of the House hill, rather than the Senate hill, in
urn demonstrates that Congress eventually refused to restrict eligibility for asylum
only to aliens meeting the stricter standard. “Few principles of statutory construction
are more compelling than the ?roposm on that Congress does not intend sub silentio to
enact statutory language that it has earlier discarded in favor of other language.”
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establish aprocedure” language was moved to a different section, 1158(d) (“The
Attorney General shall establish a procedure for the consideration of asylum
applications filed under subsection (a).”). The contiguous territory provision of the
1996 law, which makes no reference to asylum seekers, cannot be interpreted as
violating so fundamental an objective of the contemporary U.S. asylum system
established by the Refugee Act.

V. TheRefugee Act's Uniformity Principle Has Not Been Repealed.

In the wake of the passage of the 1980 Refugee Act, the INS regulation
mandating that asylum seekers at land borders be referred to the nearest consulate was
withdrawn, not to reappear again in asylum regulations over the next decade and a
half. 32 During thistime, those who asked for asylum at land borders were typically
detained or released into the United States. The sparse archival evidence regarding the
history of the contiguous territory provision indicates that it was intended to be
applicable to non-asylum seeking Mexican and Canadian nationals who were not
clearly admissible at land ports of entry.>

In aletter to the INS about regulations implementing the 1996 law,
Congressman Lamar Smith of Texas—who had shepherded the bill and was
particularly attuned to land border entries—did not refer to asylum seekers as subject
to the contiguous territory provision. Smith’s letter indicates that the 1996 law
intended to detain asylum seekers who arrived at the land border; he suggests that
subjecting certain other (non-asylum seeker) land border arrivals to the contiguous

territory provision would free up detention space for that purpose.®*

32 46 Fed. Reg. 45117 (Sept. 10, 1981); 52 Fed. R?. 32552-560 (Aug. 28, 1987); 55
Fed. Reg. 30674-01 (July 27, 1990); 59 Fed. Reg. 62297 (Dec. 5, 1994). -
33 The provision was intended to clarify the authority of the INS, asit faced opposition
from immigration j ud%es_ to its practice of return of, for example Mexican alien
commuters. See Inre Luis Alfonso Sanchez-Avila,
https.//www.justice.gov/sites/defaul t/files/eoir/legacy/2014/07/25/3283.pdf .
** Lamar Smith to [.N.S. Director Sloan, Box 6 of Addendum 3, David Martin Papers
(Feb. 3, 1997).
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It isalso relevant that, in 1997 and 1998, U.S. delegations to executive
committee meetings of the United Nations High Commissioner for Refugees approved
its Conclusions on International Protection that included language calling on Statesto
respect the principle of non-refoulement “which includes no rejection at frontiers
without access to fair and effective procedures for determining their status and
protection needs.” *°

Against this backdrop, the contiguous territory provision of the 1996 law, which
makes no reference to asylum seekers, cannot be interpreted as repealing the
fundamental objective of uniformity established by the Refugee Act.

CONCLUSION

For the foregoing reasons, the Court should reject Defendants' interpretation of
the 1996 foreign contiguous territory provision—the provision that givesriseto the
Migration Protection Protocols—as authorizing disuniform treatment. Instead, it

should grant Plaintiffs’ motion.

Date: November 20, 2020

By:/d Naomi A. Igra
Naomi A. Igra, SBN 269095
naomi.igra@sidley.com

% Conclusion on Int’| Protection, Exec. Comm. of the High Comm'rs Programme,
U.N. GAOR, No. 85 (XLIX) (1998); General Conclusionon Int’| Protection, Exec.
Comm. of the High Comm'rs Programme, U.N. GAOR, No. 81 (XLVIII) (1997).
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On November 20, 2020, Refugee International and Y ael Schacher filed a
motion for leave to participate as amici curiae and to file abrief asamici curiaein

support of Plaintiffs' pending motion for preliminary injunction (Dkt. No. 55).

GOOD CAUSE showing, the Court GRANT S the motion.

Date:

By:
Honorable Jesus G. Bernal
Untied States District Judge
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